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Form No.(J)3 
HEADING OF JUDGMENT ON APPEAL 

 District :: Nalbari 
 

 

IN THE COURT OF CIVIL JUDGE ::::::::::::::::::::NALBARI 

 
 
Present :  Himakshi Thakuria Buragohain            

   Civil Judge  

   Nalbari. 

 

 

   Wednesday, the 20th day of March, 2019 

 

 

   MONEY APPEAL 01/17 
 
 

                    
From the Judgment & Decree dated 05-01-2017 passed by Learned Munsiff 

No.1, Nalbari in Money Suit 11/12. 

 

 
        Sri Lalit Sarma 

----------Appellant/Plaintiff 
 

 VS  - 
 
        Sri Dinesh Das 

              -------Respondent/Defendant 
 

 
 
 
This appeal having been heard on 26/02/2019 in presence of :-  
 
 

Advocate for the Appellant :- Mr. Manabendra Sarma. 

  

Advocate for the Respondents :- Mr. Khitish Barman 
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         J   U   D   G   M   E   N   T     A  N  D    O  R  D  E  R 
 
  
1. The judgment and decree dated 05-01-2017 passed by the Ld. Munsiff 

No.1, Nalbari i/c with Money Suit 11/12, are the subject matter under 

challenge in this present Civil first appeal.  

 
2. Being highly dissatisfied and aggrieved with the Judgment delivered in 

MS 11/12 in which the case was dismissed on contest with cost vide the 

Judgment and decree dated 05-01-2017 passed by the Ld. Munsiff No.1, 

Nalbari, the plaintiff as appellant has preferred the instant appeal on the 

following grounds:- 

 

G  R  O  U  N  D  S 

 

a) That the Ld. Court below wrongly appreciated evidence in record  and 

did mistake in balancing the principle of law, Hence attained  a wrong 

decision. 

 
b) That the impugned Judgment resulted miscarriage of justice even after 

partial admission by the defendant. Hence the impugned judgment is 

liable to be set aside. 

 
c) That the Ld. Court below wrongly assumed that the plaintiff in the 

plaint admitted delivery of money to some other person other than the 

defendant. This wrong assumption led the court towards the erroneous 

judgment. Hence the same is liable to be set aside. 

 
d) That the Ld. Court below wrongly held the Exhibit-1 as unproved even 

after admission of the signature. Filing of a criminal case do not 

necessarily helpful in deciding a civil suit. Further said criminal case was 

finally dismissed.   
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e) That the Ld. Court below believed the story floated in the written 

statement without any convincing proof from the defendant side. Hence 

the impugned judgment is liable to be set aside. 

 
f) That the appellant side reserves their right to take additional ground at 

the time of hearing.  

 
3. On the above grounds the plaintiff/appellant has prayed for setting 

aside the impugned judgment and decree. After admitting the appeal the 

record of M.S. 11/12 was called for and the same was received. 

 
4. On appraisement of the original case record, it appears that the plaintiff 

has filed the suit for recovery of Rs.1,80,000/- along with interest. 

 
5. The Plaintiff's case interalia is that the plaintiff and the defendant are 

from same village and know each other. That, in the later part of 2009, the 

defendant along with his brother-in-law approached the plaintiff and requested 

him to invest money in an insurance company. Accordingly, on 10-11-2009, the 

defendant took Rs.2,80,000/- from the plaintiff. The plaintiff insisted for receipt 

but the defendant stated that issuance of receipt will take some time. 

However, the defendant agreed to sign a hand note showing total amount as 

his personal loan from the plaintiff till issuing a receipt from the insurance 

company. It was agreed that the defendant will take back the hand note from 

the plaintiff when receipt from the insurance company will be given to the 

plaintiff. The defendant could not give any receipt from the company and on 

demand made by the plaintiff, the defendant returned Rs.1,00,000/- to the 

plaintiff in the middle of the year 2011 with a promise to return the remaining 

portion of amount within a short time. Thereafter, the defendant did not return 

the remaining amount of Rs.1,80,000/- to the plaintiff despite several request. 

The plaintiff sent one advocate's notice on 15-09-2012 but did not get any 

result. Hence, this case.  

 
6. On receiving notice the defendant appeared before the court and filed 

their written statement. In their written statement the defendant denied the 
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entire averments made by the plaintiff in his pleadings. The defendant stated 

in his written statement that his brother-in-law Khargeswar Das came to the 

marriage of the plaintiff's nephew. After few days, the plaintiff took the 

defendant to Guwahati and met Khargeswar Das. Utpal Sarma was also 

present along with Lalit Sarma. On that day, the plaintiff brought money and 

all of them went to Dispur. After many days, Khargeswar Das returned 

Rs.1,00,000/- to the plaintiff because the job could not be given to the son of 

the plaintiff as promised. The defendant stated that his brother-in-law 

Khargeswar Das and the plaintiff told him that the money was given to one 

MLA at Dispur and the particular MLA is now dead. Thereafter on 16-03-2012, 

the plaintiff's son Utpal Sarma called him to their house and forcibly took his 

signature upon a cartridge paper. Hence the defendant prays for dismissing the 

suit.  

 
7. Upon pleadings of the parties the learned trial court has framed the 

following issues: 

 

I  S  S  U  E  S 

 

a) Whether there is any cause of action for the suit ? 

b) Whether the plaintiff is entitled to the relief as claimed for ? 

c) To what other relief/reliefs the parties are entitled to ? 

 
8. The plaintiff side had adduced the evidence of 3(Three) witnesses and 

exhibited 3(Three) documents. The defendant side has also adduced the 

evidence of 2(Two) witnesses and has not exhibited any document. 

 I have heard the Ld. Counsels for both the parties and gone through 

the materials on records as well as the memorandum of appeal. The vital issue 

in this suit is issue no. (b) and the result of the present appeal is depended 

upon the  discussion and findings in this issue.   

 

F I N D I N G S  A N D  R E A S O N S  T H E R E O F 
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9. Issue No (b) is contingent upon the question as to  “Whether the 

plaintiff is entitled to any relief as prayed for  ?” 

 

  The plaintiff has pleaded in his plaint that in the year 2009 the 

defendant approached the plaintiff along with one of his brother-in-law whom 

he introduced as an agent of insurance company. According to the plaintiff the 

defendant requested the plaintiff to invest money in that company promising 

double returns in five years. Being convinced, the plaintiff gave Rs. 2,80,000/- 

to the defendant  by signing on some papers. On repeated request for   

receipt, the defendant issued a hand note in favour of the plaintiff showing the 

total amount as his personal loan from the plaintiff. On 7/8/2011 the defendant 

returned a sum of Rs. 1,00,000/- to the plaintiff with a promise to return the 

remaining amount of money shortly. But the defendant failed to return the 

amount to the plaintiff. 

  

10.  The defendant denied the averments of the plaintiff by stating 

that the plaintiff had given Rs. 1,00,000/- to his brother-in-law  which was 

returned by the latter because, as promised, a job could not be given to the 

son of the plaintiff. But on 16.3.12 the plaintiff and his family forcefully took 

the signature of the defendant over revenue stamps upon a cartridge paper. 

  

11.  One of the grounds taken in the memo  of appeal is that the ld. 

Court below wrongly assumed that the plaintiff in the plaint admitted delivery  

of money to some other person other than the defendant which led towards an 

erroneous judgment. At this point my attention is drawn towards the cross-

examination of PW 1 wherein he has stated that it was Khargeswar Das who 

convinced him that he is working in an insurance company and it was he who 

asked him to give Rs. 2,80,000/- for insurance.  

 

12.  Another ground taken in the memo of appeal is that the learned 

court below believed the story of the defendant without any convincing proof 

from the defendant side. Coming back to the pleadings of the defendant we 

find him stating that he is a day labour. PW 1 has admitted in his cross-
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examination that the defendant is a day labour. PW 2 also stated in his cross-

examination that the defendant is a day labour. PW 3 stated that the 

defendant used to work in the house of the plaintiff as a carpenter. PW 1 also 

stated in his cross that earlier the defendant used to borrow Rs. 100/- - 200/- 

from him which he used to return. When the defendant used to borrow Rs. 

100/-  -  200/- from the plaintiff, the question of taking Rs. 2,80,000/- from the 

plaintiff doesn't arise.  It also appears from the cross examination of PW 1 that 

the defendant only introduced the plaintiff with Khargeswar Das. The rest of 

the transaction was done between the plaintiff and Khargeswar Das. It is very 

clear from the evidence of PW 1 that he was not forced by anyone to hand 

over the money to Khargeswar Das. 

  

13.  Apart from that PW 1 clearly stated in his cross-examination that 

there are no signatures of any witnesses on the hand note marked as Exhibit 

1. PW 1  stated that the writer of the hand note is from Balijara. But PW 1 did 

not adduce the evidence of the writer of the hand note. PW 2 who happens to 

be the younger brother of the plaintiff stated in his cross examination that he 

was neither present during the time of transaction nor he was present at the 

time of writing Exhibit 1. PW 3 who is the neighour of the plaintiff also stated 

in his cross that he does not know anything about the execution of Exhibit 1. 

After a brief perusal of the evidence of the PWs as well as Exhibit 1 it appears 

that the plaintiff could not prove the execution of Exhibit 1 by adducing proper 

evidence.  

 

14.  In the instant case the plaintiff could not discharge his burden 

of proof that defendant took a sum of Rs. 2,80,000/-from him in the name of 

an Insurance Company. In view of the above discussion, it appears that the 

plaintiff is not entitled to  any relief as prayed for. The Learned Trial Court has 

rightly held this issue in favour of the defendant. Therefore, I find nothing to 

interfere with the findings of the Learned Trial Court in issue no (b). 

 

  

O  R  D  E  R 
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16. In the result, the present first Civil Appeal is bereft of merit and thus, 

the same stands dismissed on contest. 

 The impugned Judgment and Decree dated 05/01/2017 in M.S. No. 

11/12 passed by the Learned Munsiff No.1, Nalbari is hereby affirmed. 

 Draw up a decree accordingly. 

 Send down the original case record being M.S. No. 11/12 to the court 

of the first instance with a copy of the Judgment forthwith. 

 Draw up a decree accordingly. 

  

 Given under my hand and seal of this court on this the 20th day of 

March/2019. 

 

                 Civil Judge,  
                                               Nalbari 
 

 

Dictated & Corrected by me 
 
 
 
 
 
     Civil Judge, Nalbari 


